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IN THE UTAH COURT OF APPEALS

CITY OF OREM,
Plaintiff/Appellee,

APPELLEE'S BRIEF

v.
SARAH JUDE PRICE

CaseNo.970234-CA

Defendant/Appellant.

ON APPEAL FROM JUDGMENT IN THE FOURTH CIRCUIT COURT
THE HONORABLE JOHN C. BACKLUND, PRESIDING

ROBERT J. CHURCH (#7373)
OREM CITY PROSECUTOR
56 North State Street
Orem, Utah 84057
Telephone: (801) 229-7097
Attorney for Appellee

RANDY M. LISH (3823)
McCullough, Jones & Ivins, L.L.C.
853 W. Center Street
Orem, UT 84057
Telephone: (801) 224-2119
Attorney for Appellant

LIST OF PARTIES IN THE COURT BELOW
The following is a complete list of all the parties in the proceedings before the Fourth
Circuit Court, State of Utah, Utah County, Orem Department:
The Honorable John C. Backlund, Judge, Presiding
The Honorable Joseph I. Dimick, Judge, Presiding at the Original Trial
The City of Orem, Plaintiff, represented by Robert J. Church, Esq.
The City of Orem, Plaintiff, represented by Edward Berkovich at the
Original Trial
Sarah Jude Price, Defendant, represented by Randy Lish, Esq.
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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction over this matter pursuant to Utah Code Ann.
§ 78-2a-3(2)(f) (1953, as amended).

STATEMENT OF THE ISSUE
Was the defendant's conviction for Retail Theft supported by evidence capable of finding
her guilty beyond a reasonable doubt?

STANDARD OF REVIEW
This Court will not reverse a conviction unless the evidence, viewed in a light most
favorable to the verdict, is sufficiently inconclusive or inherently improbable that reasonable
minds must have entertained reasonable doubt that the defendant committed the crime of which
he was convicted. State v. Price, 909 P.2d 256 (Utah App. 1995). Furthermore, the factual
findings underlying the trial court's conclusions will not be set aside unless they are clearly
erroneous. In order to properly challenge the trial court's findings on appeal, the complaining
party must marshal all the evidence in support of the trial court's findings and then show that
even in viewing the evidence in the light most favorable to the court below, the evidence is
insufficient to support its findings. State v. Wright, 893 P.2d 1113, 1119 (Utah App. 1995).

STATEMENT OF THE CASE
On August 9,1996, the appellant was observed at the Orem Walmart shopping at their
"tent sale." Appellant selected several items, placing them in her shopping cart, on top of her
1

backpack. After shopping for a period of time, the appellant was observed by a Walmart security
officer, stuffing several items in her backpack. Appellant proceeded to a cash register and paid
for some other items she had in her shopping cart but failed to pay for the concealed items in her
backpack. Appellant then asked the cashier to watch her shopping cart, which the cashier
declined to do. The appellant then proceeded to leave the tent at which point she was stopped by
Walmart security. After being detained, the appellant changed her story several times as to how
the items got into her backpack. Appellant was cited and was ultimately convicted at her trial on
October 29, 1996, for Retail Theft.
SUMMARY OF THE ARGUMENT
There was sufficient evidence presented by the City on which the trial court could find
the appellant guilty of Retail Theft. Appellant was observed selecting several items that were
offered for sale by Walmart. She then placed these items on top of her backpack in her shopping
cart. She was then observed stuffing the items in the shopping cart. She failed to offer to pay
and failed to pay for those items. Upon being stopped, the Walmart security officer accurately
stated what items would be found in the backpack, as he had seen them placed there.
Furthermore, Appellant's story repeatedly changed as to how the items got into her backpack.
Based on an eyewitness account of appellant's actions and on appellant's inconsistencies,
the trial court had ample evidence on which to base her conviction.
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This court has repeatedly stated that it will not set aside the trial court's findings unless
they are clearly erroneous. State v. Wright, 893 P.2d at 1119. Furthermore, the appellant must
"marshal all the evidence in support of the trial court's findings and then demonstrate that even
viewing it in the light most favorable to the court below, the evidence is insufficient to support
the findings" Id., quoting State v. Moore, 802 P.2d 732, 738 (Utah App. 1990). The appellant
has failed to show how that the evidence was insufficient to support the trial court's finding of
guilt for retail theft.
A person is guilty of retail theft if:
(1) Takes possession of, conceals, carries away, transfers or causes to be carried away or
transferred, any merchandise displayed, held, stored or offered for sale in a retail mercantile
establishment with the intention of retaining such merchandise or with the intention of depriving
the merchant permanently of the possession, use or benefit of such merchandise without paying
the retail value of such merchandise...
Utah Code Ann. § 76-9-102 (1953, as amended).
Appellant was clearly seen removing items from the sales racks and placing them in her
backpack. She failed to pay for those concealed items. She then attempted to leave the area of
Walmart control. She clearly committed the crime of retail theft.
CONCLUSION
Upon viewing the facts in a light most favorable to the trial court, it is clear that the trial
court was correct in finding the appellant guilty of retail theft. Therefore, this court should affirm
appellant's convictions.
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RESPECTFULLY SUBMITTED t h i s ^ d a y of September, 1998.

ROBERT J. CHURCH
Orem City Prosecutor
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CERTIFICATE OF SERVICE
I hereby certify that I mailed two true and correct copies of the foregoing Appellee's
Brief, postage prepaid, this }/? day of September, 1998, to the following:

Randy Lish, attorney for appellant
McCuUough, Jones & Ivins, L.L.C.
853 W. Center
Orem, UT 84057
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